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No, 13,355 

APPELLANTS 1 STATEMENT 
OF QUESTIONS PRESENTED 

1. Did the Trial Court, in granting defendant’s 
motion for a directed verdict on opening statement of 
plaintiffs’ counsel, comply with established standards 
governing the disposition of such motions ? 

2. Whether the Trial Court in directing a verdict 
against appellants on the opening statement of plaintiffs’ 
counsel deprived appellants of their constitutional right 
to a trial by jury as provided in Amendment VII of the 
Constitution. 
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BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT ' 

i 

i 

This appeal is from a judgment of the United States District Court 

for the District of Columbia entered for the appellee (defendant below) 

| 

granting appellee 1 s motion for a directed verdict on appellants’ (plaintiffs 

I 

below) opening statement. This Court has jurisdiction pursuant to Title 

i 

28, Section 1291, of the United States Code. I 

i 

! 

i 

STATEMENT OF THE CASE j 

This is an action for personal injuries to a four year old child, the 
plaintiff-appellant, Tommy Cioffi, by William N. Cioffi, his father and 

i 

next friend, and also for medical expenses incurred jin connection with 
said personal injuries, and loss of services of the cliild by plaintiff - 


i 


2 


appellant, William N. Cioffi, against Queenstown Apartments, Section E, 
Inc., defendant-appellee (J.A. 1-3). 

The pleadings, and opening statement of counsel for plaintiffs, show 
that the child plaintiff-appellant, Tommy Cioffi, on September 24, 1952, 
was only four years of age, having become four years of age on the 20th 
of September, 1952, four days before the accident here involved took place 
on the 24th of September, 1952; that said child's parents had lived in the 
Queenstown Apartments, Section E, Inc., an apartment development lo¬ 
cated in Maryland, since about March 1, 1950; that said parents had 
lived there with their children since that date; that when said parents 
moved in an apartment in the apartment development known as Queens¬ 
town Apartments, Section E, Inc., operated and controlled, maintained 
and supervised by the defendant-appellee from whom they had rented said 
apartment, the defendant-appellee, incidental to and in connection with 
said apartment development maintained and provided and controlled cer¬ 
tain iron benches located in the yardway of said apartment development 
for the use of tenants and their families; that one of these iron benches, 
not immediately in front of the apartment in which the Cioffi family lived, 
but next door to it, had for a year or more prior to September 24, 1952, 
the date of the accident in question, gotten in disrepair; that a flood in 
about August, 1951, had begun to loosen the anchorage of some of the 
benches; that the bench involved in this case was iron, a metal bench, 
a heavy bench, not wood; that for at least about a year prior to September 
24, 1952, the date of the accident, that the legs and front of this particu¬ 
lar bench were anchored down to the concrete walkway upon which it was 
located, and that these anchorings, or bolts, that anchored it, went into 
the concrete at the time the defendant-appellee rented the apartment to 
the plaintiffs-appellants (Cioffi family), so that said bench was safe for 
children to sit on and use without it flopping over or hurting them; that 
for approximately a year prior to September 24, 1952, the bolts on the 
front legs of the particular bench in question became loosened, and for a 


I 


period of six months or more they were loose; that about five to six 

l 

months prior to the accident on September 24, 1952, <J>ne of the bolts or 
anchors that held the bench down into the cement which was loosened, 

i 

came off completely, so that the leg, if anyone sat on'the bench and 

i 

would lean back on the bench, or anyone putting pressure on the back 

of the bench, it would flop up; that the defendant-appellee thus provided 

| 

this bench for the use of its tenants, and the children of the tenants, 

I 

including children of tender years, four or five years of age, owed a 
duty to the Cioffi family and their children, who had 4 right to use this 
bench, to maintain it in a safe condition so that it woiild be safe for use 

by children; that on September 24, 1952, the child Tcjmmy Cioffi with his 

I 

little pal, Mike, were near this bench and the motheif of Tommy Cioffi 
had just returned from the store and had brought him! some candy and had 

said that he could give Mike some of the candy; that the mother of Tommy 

i 

Cioffi upon her return from the store had met anothef* neighbor who lived 
in the defendants apartment development and that this neighbor came out 
to talk with her and give her a piece of pie for her child Tommy; that Mrs. 

i 

Cioffi took the sack of candy out of a large bag of groceries, she had 

i 

brought from the store, and gave the sack of candy to her son Tommy; 
and while Mrs. Cioffi was still talking to her neighbor her son Tommy 

j 

went with his little boy friend Mike over to the bench in question and that 

i 

Tommy got on the bench and that both Mike and Tominy were eager to 

i 

get into the candy bag to get their candy, and in doing so Mike pushed on 

l 

the back of the bench; that because the anchor on the leg of the bench in 
question was not in, but was completely out, the benfch flopped back and 

i 

Tommy fell down on the ground on his buttocks in a sitting position, then 

facing the bench, and at the same time Mike, who had pushed the bench 

i 

back in trying to get at the candy, was still trying toj get at the candy and 

I 

the bench flopped down again; that as Tommy was seated in his sitting 
position immediately in front of the leg of the bench,; and as the leg came 
back down it gouged out and cut a deep, heavy laceration into the front of 
the child Tommy 1 s forehead, from the root of his ncjse up over his forehead; 
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that the medical evidence would show the length of the scar, the per¬ 
manency of it, the blow to his head and what was done for him at the 
time; that on the date of the accident the defendant-appellee failed in its 
duty to the Cioffi family and their children, who had a right to use the 
bench, to maintain it in a safe condition so that it would be safe for use 
by children, and allowed this metal bench in question to remain in a dan¬ 
gerous condition, and that the bolts or other fixtures which held it firmly 
to the base upon which it rested had become loosened for a period of 
time; that these conditions were well Known to the detendant-appellee; 
that said defendant had been notified about the bolt being out, and about 
its being loose for months; that the defendant-appellee had said some¬ 
thing would be done about it, and nothing was ever done about it; that 
even after notice of this unsafe and dangerous condition, particularly as 
it related to children, that the defendant-appellee, nevertheless, failed 
to do anything whatsoever about it; that said defendant-appellee maintained 
and had control of the bench. (See opening statement in Joint Appendix, 
p. 9). 

At the conclusion of the opening statement the Trial Court sustained 
a motion for directed verdict made by defendant, Queenstown Apartments, 
Section E, Inc., holding that in the first place, it did not appear that the 
defendant was guilty of any negligence that was the cause of the accident, 
that there was no duty on the part of the landlord to keep benches fastened 
to the ground; and in the second place it was well known for some time that 
the moorings of the bench were loose and that notice of that fact was given 
to the landlord; that under those circumstances the mother of the child 
was guilty of contributory negligence in permitting the child to play near 
the bench, if in fact the bench was dangerous; that the Maryland law, un¬ 
like the law prevailing in some other jurisdictions, is that the contribu¬ 
tory negligence of a parent in allowing an infant to be near a dangerous 
place is imputable to the infant and bars the infant from recovery, and in 
support thereof quoted the case of Graham v. Western Maryland Dairy , 
Incorporated, 198 Md. 210, 81 At. 2d 338. 
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j 

At this point it is respectfully requested that this Honorable Court 

I 

refer to and read the opening statement of plaintiffs 1 counsel made to 
the jury, which appears in the Joint Appendix, pages 9-12, and it will 
be found that nowhere in said opening statement did counsel for the plain¬ 
tiffs state that the mother (parent) of Tommy Cioffi, herself had notice 

or knowledge that the moorings of the bench were loosb or realize that 

i 

the bench was dangerous, but on the contrary stated that the defendant 
had such knowledge and did nothing about it, although ^t had promised 
to do so. Consequently, this was a pure assumption on the part of the 
Trial Court. 

I 

I 

I 

The Courts attention is respectfully called to the further fact that 
the answer filed by the defendant (J. A. 4) does not claim, nor is any de¬ 
fense of contributory negligence, or negligence on thej part of the parent 

i 

or parents alleged in said answer. Under the law the pleadings, as well 

i 

as the opening statement, are to be considered in the determination, by 

i 

the Trial Court, of a motion for directed verdict made by the defendant at 
the end of the opening statement to the jury made by counsel for plaintiffs. 

i 

I 

STATEMENT OF POINTS j 

I 

I 

i 

The Trial Court erred in directing a verdict foi* the defendant, 

j 

Queenstown Apartments, Section E, Incorporated, atjthe close of plain- 

I 

tiffs 1 opening statement for the following reasons: j 

1. The Trial Court could not entertain defendaht’s motion for di- 

i 

rected verdict, based solely on the pleadings and plaintiffs’-appellants’ 
opening statement, because the pleadings and the opehing statement put 

i 

in issue the question of whether the defendant failed and neglected to 
remedy the unsafe and dangerous condition of the iroh bench, (particu- 

i 

larly as to its use by children), which caused the injuries to the child 
plaintiff-appellant, Tommy Cioffi, after notice of its unsafe and dangerous 
condition, which had been brought about by the bolts ^)f the front legs of 
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said bench, which firmly anchored it to the cement sidewalk, becoming 
loosened and thereafter coming completely out, and which permitted said 
iron bench to flop back, thereby making said iron bench insecure, unsafe 
and dangerous for use by children or anyone else, if not for all of which 
the child plaintiff-appellant, Tommy Cioffi, could not and would not have 
been injured, and said defendant did negligently and carelessly and in 
complete disregard of its duty require said child plaintiff-appellant to 
use an insecure, unsafe and dangerous iron bench by negligently failing 
to make the necessary repairs to the iron bench which would put it back 
in the same safe condition as it was when the parents of the plaintiff- 
appellant, Tommy Cioffi, rented the apartment for their family, (which 
included the use of the bench in the yardway), namely, by replacing the 
bolt of the front leg thereof which had become loosened and thereafter 
completely out, and thereby again anchoring the same in the cement walk¬ 
way which would have again made it secure, safe for use, and not danger¬ 
ous. In other words, the defendant negligently failed to provide a secure 
and safe iron bench for said child plaintiff-appellant, Tommy Cioffi, to 
use, by its failure to make the necessary repairs thereto and put the said 
iron bench back in the same secure and safe condition as it once had been, 
all of which was under the management and control of the defendant- 
appellee. The renting of the apartment, by the defendant-appellee, in 
eluded the use of the iron bench, and when thus rented, the iron bench 
being in a secure and safe condition for the use intended, gave rise to a 
legal obligation on the part of the defendant-appellee to exercise due care 
to maintain the iron bench in the secure and safe condition it was origin¬ 
ally in when the apartment was rented. Washington Gas Light Co . v. 
Connolly , 94 U.S. App. D. C. 156, 214 F. 2d, 254 (cases cited therein 
on this principal). Thus, the issues of negligence of the defendant- 
appellee, contributory negligence of the child plaintiff-appellant, Tommy 
Cioffi, and the contributory negligence of the parent or parents of said 
plaint iff-appellant (although defendant-appellee did not plead contributory 
negligence on the part of the parent or parents in its answer) arising from 
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i 
j 

i 

j 

I 

the above stated facts which were included in the opening statement of 
plaintiffs-appellants to the jury, should have been submitted to the jury, 

i 

to determine, after the taking of testimony. The Graham v. Western 
Maryland Dairy, Incorporated , 198 Md. 210, 81 At. 2d 338, case cited 

i 

by the Trial Court, is not applicable to the instant case because the facts 

in the Graham case are entirely different and distinguishable from the 

1 

facts in the case at bar, particularly as the Graham case relates to the 

i 

determination of a motion for directed verdict on plaintiffs 1 opening state¬ 
ment to the jury, as was done by the Trial Court in thO case at bar. An 
examination of the case of Graham v. Western Maryland Dairy, Incorpo ¬ 
rated, supra, cited by the Trial Court, will show that the Graham case 
was submitted to a jury and not decided upon an opening statement by 
counsel for plaintiff. Furthermore, an examination of the Graham case, 

and other cases cited therein, will show that the law cjf Maryland is 

! 

to the effect that the question as to whether the negligence of a parent 

j 

can be imputed to a child is for the jury to determine Under the evidence, 

i 

and not a question to be determined as a matter of lavf by the Court. Con¬ 
sequently, the Trial Court’s ruling that the contributory negligence of a 
parent (here the mother of the child plaintiff-appellant, Tommy Cioffi) 

was imputed to the child, Tommy Cioffi, and therefore barred said child 

I 

from recovery, is contrary to the law of Maryland. 

| 

2. The Trial Court’s action in directing a verdict against plaintiffs- 
appellants derived them of their constitutional right to a trial by jury. 


SUMMARY OF ARGUMENT 

i 

i 

The opening statement of counsel for plaintiffs is not intended to 

take the place of pleadings, but is intended to advise the jury concerning 

I 

facts involved, in any given case, so as to prepare tf}eir minds for a bet- 

i 

ter understanding of the evidence to be heard. It is only when the opening 
statement of counsel for plaintiff shows affirmatively |and clearly that 
plaintiff cannot recover that the Court should grant judgment or direct 

i 

i 

i 

i 
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a verdict thereon, and the power of directing a verdict should never be 
exercised if said opening statement leaves any doubt concerning the facts 
or permits conflicting inferences. Stated another way, it is sufficient 
to say, that under the pleadings, relevant and material evidence might 
have been submitted which would have sufficiently supplemented the facts 
as outlined in the opening statement to entitle plaintiff to have issues in 
this case submitted to a jury. Therefore, to warrant the Court in direct¬ 
ing a verdict for the defendant upon that opening statement it is not enough 
that the opening statement be lacking in definiteness, but it must clearly 
appear after resolving all doubt in plaintiffs T favor that no cause of action 
exists. The Trial Court, in the case at bar, did not apply the criteria 
as enunciated by the United States Court of Appeals for the District of 
Columbia and the United States Supreme Court. 

The Trial Court had before it as a result of the pleadings and the 
opening statement of plaintiffs 1 -appellants’ counsel an issue as to the 
negligence of the defendant-appellee, Queenstown Apartments, Section E, 
Incorporated, and an issue as to the contributory negligence of the child 
plaint iff-appellant, Tommy Cioffi. The issue of the imputability of the 
contributory negligence of the mother (parent) to the child, plaintiff- 
appellant, Tommy Cioffi, was not pleaded in defendant’s answer and hence 
under the pleadings not before the Court. This being so, it was error 
for the Trial Court to rule that the contributory negligence of the mother 
was imputable to the child plaintiff, Tommy Cioffi. The facts stated by 
counsel for plaintiffs-appellants in the opening statement, giving rise 
to the issue of negligence of the defendant-appellee, are to be taken as 
undisputed, and this issue could only be determined after the taking of 
testimony and the submission of the case to the jury for determination. 

Under the pleadings and the opening statement of plaintiffs’- 
appellants’ counsel, the Graham v. Western Maryland Dairy, Incorpo ¬ 
rated case, decided by the Trial Court as a basis for sustaining the motion 
for a directed verdict for the defendant-appellee, is not applicable to the 
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i 

instant case, both as to the factual requirements, as ^ell as the appli¬ 
cation of the Maryland law on the subject. j 

i 

The Supreme Court of the United States has rul^d that a plaintiff 

1 

I 

in a negligence case, has a constitutional right to a jury trial on that 

| 

issue in the District of Columbia. Capital Traction Co . v. Hof , 174 
U.S. 5, 43 Law Ed. 873, and as was stated by the United States Court 

of Appeals for the District of Columbia, crowded jury calendars tend to 

I 

encourage Trial Courts to resolve doubts in favor of directing verdicts 
in negligence cases. But such expediency should not find sanctuary in 

i 

i 

the Nation T s Capital. The constitutional right of a plaintiff to a jury trial 
on the factual issues of negligence must remain unimpaired. Lowry v. 
Seaboard Airline Co., 171 Fed. 2d 625, 630. We respectfully maintain 

i 

that it can be seen from the instant case that the plaintiffs-appellants have 

i 

been denied this basic right of a jury trial. 

I 

| 

ARGUMENT 

i 

i I 

The Trial Court Erred In Granting, On The Opening Statement 
Of Plaintiffs’-Appellants’ Counsel, The Motion Of Defendant- 
Appellee, For A Directed Verdict In Its Favor;j And Thereby 
Failing To Permit The Jury To Consider Testimony To Be 
Produced By The Plaintiffs-Appellants As To defendant’s- 
Appellee’s Negligence _|_ 

i 

In the case at bar, no evidence had been introduced by either party 
and defendant’s-appellee’s motion was directed solelpr to the pleadings and 
plaintiffs’-appellants’opening statement, to the jury (J. A. 9-12). 

I 

i 

The opening statement of counsel for plaintiffs to the jury is not in¬ 
tended to take the place of pleadings, but is intended to advise the jury 
concerning facts involved so as to prepare their minds for a better under- 

i 

standing of the evidence to be heard. Its purpose is to give the jury an 

| 

idea of the nature of the action and claims made by the plaintiff. How 

I 

elaborate it shall be is largely left to the discretion pf the attorney. It 
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is only when the opening statement of counsel shows affirmatively and 
clearly that plaintiff cannot recover that the Trial Court should grant 
judgment or direct a verdict thereon. Stuthman v. U.S. , 67 Fed. 2d 
521. The plaintiffs are entitled to the benefit of all inferences that may 
be drawn from the counsel's statement. Best v. District of Columbia , 

291 U.S. 411, 78 Law. Ed. 882. A directed verdict for the defendant 
is not proper if the statement of plaintiffs 1 counsel leaves doubt as to the 
fact or permits conflicting inferences, and it is not enough that the state¬ 
ment be lacking in definiteness, but it must clearly appear after resolving 
all doubts in plaintiffs' favor that no cause of action exists. Lucas v. 
Hamilton Realty Corporation, 70 App. D. C. 277, 105 Fed. 2d 800, Green 
v. Hathaway, 89 U.S. App. D. C. 229, 191 Fed. 2d 656. The rule is 
clearly stated by this Honorable Court in the recent case of Halin v. 

United Mine Workers of America and Mohler Construction Co ., (Appeals 
No. 12,255), decided January 16, 1956, 22gJF.j^^ 4, as follows: 

M Plaintiffs are entitled to the benefit of all inferences 
that may be drawn from their counsel's statement. To 
warrant the court in directing a verdict for Mohler upon 
that statement, it is not enough that the statement be 
lacking in definiteness but it must clearly appear after 
resolving all doubts in plaintiff's favor, that no cause 
of action exists. Best v. District of Columbia, 291 
U.S. 411, 415 (1934)." 


Furthermore, the defendant admits the truth of all the statements 
both as to the pleadings and the opening statement for purposes of the mo¬ 
tion. Bo we v. Wright, 281 Fed. 946. Moreover, facts stated in an open¬ 
ing statement by counsel are taken as undisputed. Wash. Loan & Trust 
v. U.S. , 77 U.S. App. D.C. 284, 134 Fed. 2d 59. In addition, it is the 
duty of the Trial Court on the motion for a directed verdict to disregard 
all evidence unfavorable to plaintiffs and to give them the benefit of all 
legitimate inferences. Wentz v. Grimshaw , 271 Pac. Rep. 2d 728. 
Utilizing the principles as enunciated by the case law as aforementioned, 
we must then turn to one, the pleadings, and two, the opening statement 
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11 I 

i 

j 

of counsel for plaintiffs to determine whether or not it! can be said that 

i 

no cause of action exists against the defendant-appellee. The accident 
in the case at bar happened in Maryland and therefore the law of Mary¬ 
land applied. After taking this fact into consideration! the Trial Court 
based its ruling, in granting defendant-appellee’s motion for directed 

j 

verdict on plaintiff ^-appellants’ opening statement to; the jury, on two 

i 

i 

things. First, that it did not appear that defendant was guilty of any 
negligence that was the cause of the accident (J. A. 16). Second, that 
it appeared from the opening statement that it was well known for some 

i 

time that the moorings of the bench were loose and thht notice of that fact 

i 

was given to the landlord, and that under those circumstances the mother 
of the child (plaintiff-appellant, Tommy Cioffi) was gijiilty of contributory 
negligence in permitting the child to play near the bench, if in fact the 
bench was dangerous; and that the Maryland law, unlike the law prevail- 

I 

ing in some other jurisdictions, is that the contributory negligence of a 
parent in allowing an infant to be near a dangerous place is imputable to 
the infant and bars the infant from recovery. At this; point the Trial 
Court cited Graham v. Western Maryland Dairy, Incorporated, 81 At. 

2d 457, in support of its ruling (J. A. 16). Nothing stated by counsel for 
plaintiffs-appellants in the opening statement made oh their behalf shows 

I 

that the mother herself of the child, (plaintiff-appellajnt, Tommy Cioffi), 

i 

had knowledge of the moorings of the bench being loo^e (opening statement, 

i 

J. A. 9-12), and therefore the Trial Court erred in assuming that she did, 
but the opening statement does show clearly that the defendant-appellee 
had ample notice of that fact (opening statement, J. A. 10-11). Further¬ 
more, an examination of the defendant’s-appellee 1 s answer (J. A. 4) did 
not plead the defense of contributory negligence on the part of the mother, 

j 

and the Trial Court therefore erred in giving consideration to a defense 

i 

not pleaded by the defendant-appellee. Contributory! negligence is an 

I 

affirmative defense and must be pleaded. In addition, the Trial Court 

i 

erred in basing its ruling partially on the so-called Contributory negli¬ 
gence of the mother when there was nothing contained in the opening 
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statement of counsel for plaintiffs-appellants to the effect that the parent 
mother of the child plaintiff-appellant, Tommy Cioffi, was in any way 
negligent or contributorily negligent (J. A. 8- 12). 

As stated above, the Trial Court based its ruling on the case of 
Graham v. Western Maryland Dairy, Incorporated , 198 Md. 210, 81 
At. 2d 338. An examination of the Graham case will show that it was 
submitted to a jury and not decided upon opening statement by counsel. 

The case of Cumberland v. Lottig, 95 Md. 42, 50 At. 841 (1902), which 
was cited in the Graham case, was also submitted to a jury. The defen¬ 
dant appealed, and the judgment for the plaintiff was reversed, because 
of the particular facts shown by the evidence in the case, as to the infant 
plaintiffs mother’s part in taking him to the roof in question. The facts 
in the case at bar are very different, to the extreme, than the facts shown 
by the evidence in the Cumberland v. Lottig case, supra. See also Wes¬ 
tern Union Telegraph v. State , 82 Md. 293, 33 At. 763, and Brown v. 
Illuminating Co ., 90 Md. 400, 45 At. 182, cited and discussed at length 
in Cumberland v . Lottig , 98 Md. 42, 51 At. 841, starting at Page 843 
of the Atlantic Reporter. 

Thus, from the Maryland cases cited in the preceding paragraph, 
which includes the Graham case upon which the Trial Court based its 
ruling, it will be seen that the Trial Court’s ruling was even contrary to 
the law of Maryland. This fact was called to the Trial Court’s attention 
by counsel for plaintiffs-appellants in the motion for new trial (J. A. 5-6) 
which was filed in the Court below on their behalf. Notwithstanding this 
fact, however, the Trial Court, nevertheless, denied said motion for new 
trial and permitted its erroneous ruling to stand. While these Maryland 
cases hold that parental neglect resulting in injury to a child, may be im¬ 
puted to the child, they also hold that the question of parental neglect is 
a question of fact for the jury to determine and not one of law for the 
Court to determine. See Caroline County v. Beulah , 153 Md. 221, 138 
A. 25. They further hold that a child plaintiff cannot be prevented from 
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i 


► 


recovery ”in consequence of the negligence of its parents, if the jury 

i 

shall find that the consequences of such negligence coqld have been 

i 

j 

avoided by the exercise of ordinary care and prudence, on the part of 

I 

the defendant or its agents.” Baltimore City Pass. Ry. Co. v. McDon¬ 
nell, 43 Md. 534, 551. The great weight of the Maryland authorities 
supports these contentions. 

i 

I 

Other cases cited in the Graham case, and whicjh we respectfully 

i 

submit, hold contrary to the Trial Court T s ruling in granting defendant's 
appellee's motion for a directed verdict, on the opening statement of 

i 

counsel for plaintiff, are as follows: j 

I 

Caroline County v. Beulah, 153 Md. 221, 138 A. 25. 

- - 

Facts: Action for injuries to six months old child riding in 
auto driven by father, evidence of negligence of 
father in driving into tree held for jury, where col¬ 
lision was claimed to have taken place at night in 
fog and tree was alleged to have beeii over level 
of headlights across roadway, - see Page 28 of 
Atlantic Reporter. This case was reversed on cer¬ 
tain instructions, but Court held question of father's 

negligence was for jury and not the Court. 

! 

i 

York Ice Machinery Corp. v. Sachs, 167 Md. 113, 173 A. 240. 

i 

Facts: Six year old child who was struck byi auto as she at¬ 
tempted to cross street. Held : Child's negligence 
was question for jury. See comment^ of Court at 
Page 245 of Atlantic Reporter. In this case there 
was a judgment in favor of the plaintiff child in Lower 
Court which was affirmed upon an appeal by defendant. 
In this case the Court at the top of £age 245 of the 
Atlantic Reporter said: 

I 

"If the contention now made by the defendant means 
anything, it is that because the plaihtiff was allowed 
to wander from her home and while So absent, she 
could not recover for injuries sustained by her from 
another's negligence. This is not the rule. If a child 
be so young as not to be able to take care of itself, 
then parental neglect, resulting in injury, may be 

i 

i 

i 

j 

i 

i 


i 
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imputed to the child. United Railways & Elec. 

Co. v. Carneal, 110 Md. 211, 72 A. 771; Carol¬ 
ine County Corners, v. Beulah, 153 Md. 221, 138 
A. 25. " (These two cases are cited in the Graham 
case.) T, The lav/ as stated in Baltimore City Pass 
Ry. Co. v. McDonnell, 43 Md. 534, 551, and al¬ 
ways cited in this Court in childrens personal in¬ 
jury cases, is that ’a child, so far as he is person¬ 
ally concerned, is to be held only to such degree of 
care, as ought to be reasonably expected from chil¬ 
dren of his age and intelligence. * * * Nor will the 
plaintiff be prevented from recovering in consequence 
of the negligence of its parents, if the jury shall find 
that the consequences of such negligence could have 
been avoided by the exercise of ordinary care and 
prudence on the part of the defendant or its agents. T 
But, as we have said, the question not having been 
raised at the trial, cannot be presented here, where 
to recognize it would amount to a request of this Court 
to hold as a matter of law that the failure of the par¬ 
ent to keep a six year old child at home, or to be with 
her when she left the home would be conclusive evi - 
dence of contributory negligence. For this reason 
the failure to submit the question of the parents 1 neg¬ 
ligence is not reviewable and, with legally sufficient 
evidence of the defendants negligence , not error . ' T 
(Underscoring supplied.) 


n, 

The Trial Court’s Action In Directing A Verdict Against 
Plaintiffs-Appellants Deprived Them Of Their Constitutional 
Right To A Trial By Jury. _ 

The constitutional right to a trial on the factual issue of negligence 
must remain unimpaired. Lowry v„ Seaboard Airline Co. , 171 Fed. 2d 
625. The Supreme Court of the United States has ruled that a plaintiff 
in a negligence case has a constitutional right to a jury trial on that is¬ 
sue in the District of Columbia. Capital Traction Co . v. Hof , 174 U.S. 
5, 43 Law Ed. 873. The facts stated in the opening statement of counsel 
for the plaintiffs-appellants show that when the parents of the plaintiff- 
appellant, Tommy, Cioffi, rented the apartment in question, from the 
defendant-appellee, that the renting of said apartment included the use 
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of the iron bench in question, and that when thus rented the iron bench 

i 

was in a secure and safe condition, for the use intended by being firmly 
anchored to the walkway upon which it rested, and that thereafter the bolts 

I 

to the legs of the iron bench which anchored it to the dement walkway be- 

i 

came loose and one of the bolts which had become loosened, came com- 

I 

pletely out, and that the defendant-appellee had notice thereof, promised 

i 

to repair it, but neglected to do so. Further, that th^ iron bench was 

under the management and control of the defendant-appellee; that all 

i 

of these facts gave rise to a legal obligation on the p^rt of the defendant- 

appellee to exercise due care to maintain the bench ih the secure and 

| 

safe condition it was originally in when the apartment was rented; that the 

i 

defendant-appellee failed to do so, and negligently allowed the bench to 

i 

be and remain in an insecure, unsafe and dangerous Condition, if not for 
which the accident could not have happened and no injuries would have 
been sustained by the plaintiff child. Thus, these facets gave rise to an 

i 

inference of negligence on the part of the defendant-appellee, and were 

i 

for the jury to consider in determining whether the defendant-appellee 

! 

was, or was not, negligent, and hence the motion foij directed verdict on 
the opening statement to the jury, which was granted! by the Trial Court 

i 

in favor of the defendant-appellee, deprived plaintiff?-appellants of 

i 

their right to a trial by jury, as provided in the United States Constitu- 

I 

tion, Amendment VTI. As was appropriately stated \p. the case of Grand 
Trunk Railway Co. v. Ives, 144 U.S. 417, and cited in the Lowry v. 

i 

Seaboard Airline Co. case, supra, it is only where ihe facts are such that 

i 

all reasonable men must draw the same conclusion from them that the 

j 

question of negligence is ever considered as one of l£w for the Court. In 
the case at bar, under the rules announced by this Honorable Court for 

i 

the District of Columbia, as well as the decisions of the State of Mary¬ 
land, and by the Supreme Court of the United States j plaintiffs-appellants 
were entitled to go to the jury and the Trial Court deprived them of their 
constitutional right to do so. 

i 

I 

i 

i 

i 


i 
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It is respectfully submitted if the judgment of the District Court 
in this proceeding is allowed to stand as a final judgment, this Honorable 
Court will cause a great injustice to these plaintiffs-appellants, an in¬ 
justice which this Honorable Court can and should correct. We think 
that a careful analysis of the District Court’s opinion and the law appli¬ 
cable to this proceeding clearly demonstrates the truth of this statement. 

CONCLUSION 

For the foregoing reasons, it is respectfully submitted that the 
judgment below, directed by the Trial Court, against the plaintiffs- 
appellants, should be reversed and the case remanded to the Court below 
with instructions to grant a new trial. 

Respectfully submitted, 

LESTER WOOD 

821 - 15th Street, N.W. 

Washington 5, D. C. 

PAUL D. TAGGART 

Washington Loan and Trust 
Building 

Washington, D.C. 

Attorneys for Appellants. 
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IN THE UNITED STATES DISTRICT COUjlT 
FOR THE DISTRICT OF COLUMBIA ! 


TOMMY CIOFFI, a minor 
by William N. Cioffi, his father 
and next friend. 

3707 Brightview Street 
Silver Spring, Maryland 
and 

WILLIAM N. CIOFFI 
3707 Brightview Street 
Silver Spring, Maryland 

Plaintiffs 

VS. 

QUEENSTOWN APARTMENTS, Section E, 
INC. 

1010 Vermont Ave., Northwest 
Washington, D. C. 

Defendant 


) 

l 

) Civil Action No. 4449-* 53 

I 

) 


COMPLAINT FOR DAMAGES - NEGLIGENCE 


(Personal Injuries Caused by Unsafe and Defective 
Metal Bench) 

1. This Court has jurisdiction of this cause because it involves a 

i 

suit for personal injuries, loss of services and medickl expenses, wherein 

i 

the claims of the plaintiffs are in excess of $3, 000. 00|each. 

2. That on or about September 24, 1952, the minor plaintiff, Tom¬ 
my Cioffi, a minor, who was a son of William N. Cioffr, the latter of whom 
was a tenant of premises located at 3325 Chauncey Place, Apartment Num- 

i 

ber 301, Mount Ranier, Maryland. That said apartment was and is, op¬ 
erated and owned by the defendant, Queenstown Apartments, Section E, 

Inc., a Maryland Corporation, whose local agent was and is H. G. Smithy 

i 

Company 811 Fifteenth Street, N. W., Washington, D. C., and on said 
date, as aforesaid, while the minor plaintiff, Tommy Cioffi, was seated 
on a metal bench near the entrance to said premises and entirely upon said 
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premises of the said defendant, and owned, maintained and controlled 
by said defendant, and provided by said defendant for its tenants and the 
family of its tenants, including the minor plaintiff, Tommy Cioffi, as 
well as other persons, to use and sit upon, the said minor plaintiff, 

Tommy Cioffi, was caused to fall from said metal bench by reason of 
the negligence of the said defendant, acting by and through its servants, 
agents or employees, and as a result thereof said minor plaintiff, Tom¬ 
my Cioffi, sustained severe and permanent injuries. 

3. That at the time and place aforesaid, the defendant, through its 
agents, servants or employees, carelessly and negligently allowed the 
said metal bench, located as aforesaid, to be, and to be maintained, in 

a dangerous condition, in that the bolts or other fixtures which held it 
17 firmly fixed to the base on which it rested had become loosened and 

had remained in this loosened and unsafe condition for some time prior 
to the date said minor received said injuries with full knowledge upon 
the part of said defendant who had notice thereof. That the aforesaid 
fall of the said minor plaintiff, was caused by the negligence of the 
defendant, acting by and through its agents, servants or employees, in 
its failure to properly maintain the aforesaid metal bench in a safe man¬ 
ner and condition so that the same could be safely used by children, or 
other persons, including the plaintiff, being in and about said premises. 
That defendant, through its agents, servants or employees, knew, or 
should have known that the said metal bench was in a dangerous condi¬ 
tion and unsafe for use, and that the said bolts or fixtures had become 
loosened, but that despite such knowledge, said defendant negligently 
failed to remedy said condition and allowed said metal bench to remain 
in an unsafe and dangerous condition and in a state of unrepair, resulting 
in the fall of the minor plaintiff, Tommy Cioffi. 

4. That as a result of the aforesaid carelessness and negligence of 
the said defendant, acting by and through its agents, servants of employees, 
the minor plaintiff, Tommy Cioffi, sustained a severe four-centimeter 
deep vertical laceration from the root of his nose upward, requiring four 
vertical mattress sutures and three approximated sutures, and also 
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requiring injection of penicillin and an injection of tetainus toxoid booster, 
and as a result thereof said minor plaintiffs face and forehead have been 
permanently scared and disfigured, and said minor plaintiff suffered and 
will in the future suffer great physical and mental paid and anguish, and 

i 

said minor plaintiff was otherwise injured; and said injuries caused said 

l 

minor plaintiff to be incapacitated for a period of tim^, resulting in ex¬ 
pense for medical treatment and confinement to his home. 

5. That as a result of the injuries sustained by the minor plaintiff, 

Tommy Cioffi, as aforesaid, he was confined to his home for a period of 

i 

time, as aforesaid, and his father, the co-plaintiff, William N. Cioffi, 
lost and will in the future lose the services of his said minor son, and 
has been obliged to incur expense for medical treatment and medicines for 

said son, and other expenses by reason of said injuries, and said minor 

i 

18 plaintiff, and the co-plaintiff, William N. Cioffi, were otherwise dam- 

I 

aged; all to the damage of the minor plaintiff, Tommjj Cioffi, in the sum 
of Fifteen thousand ($15, 000. 00) Dollars, and all to the damage of the 

co-plaintiff, William N. Cioffi, in the sum of Five thbusand ($5, 000. 00) 

i 

Dollars. 

WHEREFORE, the minor plaintiff, Tommy CiojEfi, by William N. 
Cioffi, his father and next friend, demands judgment against the said de- 

I 

fendant in the sum of Fifteen thousand ($15, 000. 00) dollars, and the co- 

i 

i 

plaintiff, William N. Cioffi, demands judgment against the said defendant 

I 

in the sum of Five thousand ($5, 000. 00) Dollars, besides the costs of this 

i 

action. i 

i 

/s/ Paul D.| Taggart 

Washington Loan & Trust 
Building 

Washington, D. C. 

/s/ Lester Wood 

821 -15^h Street, Northwest 
Washington, D. C. 

Attorneys for Plaintiff 

DEMAND FOR JURY TRIAL 

i 

Plaintiffs demand a trial by jury of all of the issues herein. 

/s/ Lester Wood 

Attorney for Plaintiff 

i 
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[Filed Oct. 16, 1953] 

ANSWER TO COMPLAINT 
First Defense 

Defendant, Queenstown Apartments, Section E, Inc., admits that 
on September 24, 1952, the minor plaintiff was the son of the adult plain¬ 
tiff who was a tenant of premises located at 3325 Chauncey Place, Apart¬ 
ment Number 301, Mount Ranier, Maryland. It further admits that it 
then owned and operated said apartment through its agent in charge thereof. 
It further admits that it provided a metal bench near the entrance to said 
premises upon said premises for the use of tenants therein. It is without 
knowledge or information sufficient to form a belief respecting the occur¬ 
rence of an accident to the minor plaintiff in connection with said bench 
as averred in the complaint. It is further without knowledge or informa¬ 
tion sufficient to form a belief respecting the truth of the allegations of 
injuries and damages allegedly sustained by both plaintiffs. It denies the 
allegations of negligence against it alleged in said complaint, and denies 
the remaining allegations in the complaint not herein specifically answered. 

Second Defense 

If the minor plaintiff on September 24, 1952 were injured as alleged 
20 in the complaint while seated upon said metal bench, then the injur¬ 
ies and damages allegedly sustained by said plaintiffs resulted from negli¬ 
gence and carelessness and/or contributory negligence and carelessness 
on the part of the minor plaintiff at the time and place alleged in the com¬ 
plaint. 

HOGAN & HARTSON 

By /s/ Geo. Horning, Jr. 

810 Colorado Building 
Washington 5, D. C. 


(CERTIFICATE OF SERVICE) 
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[Filed Dec. 1, 1955] 

VERDICT AND JUDGMENT j 

This cause having come on for hearing on the 1st day of December, 

I 

1955, before the Court and a jury of good and lawful persons of this dis¬ 
trict, to wit: (names of jurors listed), who, after havijig been duly sworn 

I 

to well and truly try the issues between Tommy Cioffi,; a minor, by Wil- 

i 

liam N. Cioffi, his father and next friend, and William N. Cioffi, plain- 

i 

tiffs, and Queenstown Apartments, Section E, Inc., defendant, and after 
this cause is heard and given to the jury in charge, th^y upon their oath 
say this 1st day of December, 1955, that they find for the defendant against 

i 

said plaintiffs, by direction of the Court. 

WHEREFORE, it is adjudged that said plaintiffs take nothing by this 
action, that said defendant go hence without day, be for nothing held and 
recover of plaintiffs his costs of defense. 

HARRY M. Hull, Clerk 
By /s/ John F. Burke, Deputy Clerk 

I 

By Direction of 

Judge ALEXANDER HOLTZOFF 


22 [Filed Dec. 12, 1955] 

MOTION FOR A NEW TRIAL 

Now come the plaintiffs, by their attorneys, an4 move the Court to 

I 

set aside the verdict of the jury directed by the Court^ on the opening state¬ 
ment of counsel for plaintiffs, on the 1st day of December, 1955, in favor 

i 

of the defendant, and to grant a new trial in the above;entitled cause on the 

! 

following grounds: 

i 

i 

1. The opening statement contained nothing from which contributory 
negligence of the parent could be inferred or established. 

2. There was no evidence before the Court from which contributory 
negligence of the parent could be inferred or established. 

I 

3. The answer filed herein by the defendant dobs not claim, nor is 
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any defense of contributory negligence, or negligence on the part of the 
parent, or parents, alleged therein. 

4. The pretrial proceedings, or order, dated October 18, 1955, 
does not claim, nor is any defense of contributory negligence, or negli¬ 
gence on the part of the parent, or parents, contained therein. No Pre¬ 
trial Statement was filed on behalf of the defendant. 

5. That the Court erred in directing a verdict in favor of the de¬ 
fendant on the opening statement of counsel for plaintiffs when there was 
nothing contained in said opening statement from which it could be inferred, 
or established, that the parent of the minor plaintiff, Tommy Cioffi, was 
in any way negligent or contributorily negligent. 

23 6. That the Court erred in granting defendants motion for directed 

verdict on the opening statement of counsel for plaintiffs in that said ruling 
by the Court did not comply with established standards governing the dis¬ 
position of motions for directed verdict on opening statements. 

7. That the Court erred in granting defendant’s motion for directed 
verdict on the opening statement of counsel for plaintiffs, because said 
ruling is contrary to and against the weight of authority of the State of 
Maryland, the place where the accident in question happened. 

8. The Court erred in granting defendant’s motion for directed 
verdict on the opening statement of counsel for plaintiffs without having 
heard evidence. 

9. The Court erred in granting defendant’s motion for directed ver¬ 
dict on the opening statement of counsel for plaintiffs because it deprived 
the plaintiffs of their Constitutional right to a jury trial on the factual 
issues of negligence. 

10. And for such other and further reasons apparent of record. 

/s/ Lester Wood 
/s/ Paul D. Taggart 

Attorneys for Plaintiffs. 
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i 

i 

i 

24 [Filed Feb. 14, 1956] j 

ORDER OVERRULING MOTION FOR NEW TRIAL 
Upon the coming on for hearing of the motion filed herein by Plain¬ 
tiffs, for a new trial, it is this 16th day of January, 1956, ordered that 

i 

said motion be, and the same is hereby overruled. 

HARRY M. HULL, Clerk 
by /s/ D. J. M., Deputy Clerk 
By direction of | 

JUDGE ALEXANDER HOLTZOFF I 


25 [Filed Feb. 14, 1956] 

NOTICE OF APPEAL | 

I 

Notice is hereby given this 14th day of February, 1956, that Tommy 
Cioffi, a minor, by William N. Cioffi, his father and next friend, and 
William N. Cioffi, Plaintiffs, hereby appeals to the ijnited States Court 
of Appeals for the District of Columbia Circuit from the judgment of this 

i 

Court entered on the 1st day of December, 1955 in fayor of Queenstown 
Apartments, Section E, Inc., Defendant, against said Tommy Cioffi, a 
minor by William N. Cioffi, his father and next friend, and William N. 
Cioffi, Plaintiffs. | 

l 

/s/ Paul D.| Taggart 

i 

i 

/s/ Lester Wood 

Attorneys for Plaintiffs 

i 

i 

The Clerk will please j 

mail a copy to: j 

HOGAN & HARTS ON j 

I 

Attorneys for Defendant. 

i 

i 

i 

| 

_ i 

I 

i 


i 

i 

i 

| 
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TRANSCRIPT OF PROCEEDINGS 

1 Washington, D.C. 

Thursday, December 1, 

1955. 

For trial at 10:45 a. m. today before Judge Alexander Holtzoff and 
a jury. 

Appearances: 

For Plaintiffs: 

Mr. LESTER WOOD 
Mr. PAUL D. TAGGART 
For Defendant: 

Mr. FRANCIS L. CASEY, JR. 

2 (A jury of twelve, and two alternate jurors, having been duly em¬ 
paneled and sworn to try the case:) 

THE COURT. Will counsel please come to the bench. 

(At the bench:) 

THE COURT. How long will your opening statement be? 

MR. WOOD: Oh, I don’t think it will be over 15 minutes. 

THE COURT. Make it 10. I will limit it to 10 minutes. 

MR. WOOD. All right, sir. 

THE COURT. We have had too many opening statements that have 
been too long and detailed. Limit yours to 10 minutes. Do you want 
to invoke the rule on witnesses, gentlemen? 

MR. WOOD. Yes. 

THE COURT. Very well. 

(Counsel having returned to trial tables:) 

THE DEPUTY CLERK. All witnesses not parties to the action of 
Cioffi v. Queenstown Apartments will please follow the Marshal. 

THE COURT. I want to make a suggestion to counsel, if counsel 
will return to the bench. 

(At the bench:) 

3 THE COURT: The little boy has a right to be here, since he is a 
plaintiff. But don’t you think it would be better for his future not to have 



I 


him in the courtroom ? 

i 

MR. WOOD. We could let him sit out in the witness room with 

«• 

his mother. 

I 

THE COURT. I think it would be better. It might hurt his self- 

i 

confidence. 

| 

MR. WOOD. And may hurt him in the future. 

THE COURT. Exactly. 

i 

i 

(Counsel having returned to trial tables:) 

THE COURT: You may proceed, Mr. Wood. 

OPENING STATEMENT IN BEHALF OF PLAINTIFFS 
MR. WOOD. May it please Your Honor and ladies and gentlemen 
of the jury, I will be as brief as possible, since my time is limited, on 

I 

the opening statement. This case is a suit, as the Cdurt mentioned to 
you, by the two parties plaintiff — and I won’t repeat jwhat the Court has 
already told you. It is a suit, however, for personal injuries to the little 
boy, Tommy Cioffi. 

Tommy Cioffi on September 24, 1952, was justjfour years of age, 
having turned four years of age on the 20th of September, and this acci¬ 
dent took place on the 24th. We will show you that hit parents had lived 
in the Queenstown Apartments, Section E, Inc., an apartment develop¬ 
ment located out in Maryland, for a year. Asa matter of fact, they moved 
4 there on March 1, 1950. They had lived there With their children 

since that date. 

i 

We will show you that when they moved in ther^ this apartment de- 

i 

velopment, the defendant in this case, maintained and provided and con¬ 
trolled certain benches out in the yardway, which was also provided for 
the tenants and their families to use. 

We will show you further that one of these benches in particular, 

i 

not immediately in front of the apartment house or development in which 
the Cioffis lived, but I think the evidence will show you it was next door 
to it, had for a year or more prior to September 24, 1952, gotten in dis¬ 
repair. There had been a flood in about August of 1051 at this location, 
and apparently the water and the seepage and everything else in connection 
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with it had begun to loosen the anchorage of these benches. 

The bench in question in this case was an iron, a metal bench, a 
heavy bench, not wood. 

We will show you further that for at least about a year prior to 
September 24, 1952, this particular bench, the legs and the front of the 
bench were anchored down into the concrete walkway upon which it was 
located; and that these anchorings, or bolts that anchored it, whatever 
the evidence shows, went into the concrete. And that is the way that this 
defendant apartment development had rented this apartment to these peo- 

5 pie, the Cioffis, with this bench as provided in connection with their 
apartment house also — anchored into the cement so that it was safe for 
children to sit on and use without its flopping over or hurting them. 

We will show you that they moved in, and from a date of approxi¬ 
mately a year prior to September 24, 1952, this particular bench in ques¬ 
tion, which the evidence will point up and show to you, the bolts on the 
front legs of the bench became loosened, and for a period of six months 
or more they were loose; that about five to six months prior to this acci¬ 
dent on September 24, 1952, one of the bolts or anchors that held it down 
in the cement, although loosened, came off completely, so that that leg, 
if anyone sat on it and they would lean back on the bench, or anyone put 
any pressure on the back of the bench, would flop up. 

We will show you that the defendant, having provided this bench for 
the use of its tenants, and the children of the tenants, and speaking spe¬ 
cifically as it relates to children of tender years, 4 or 5 years of age, 
that this apartment house defendant owed a duty to the Cioffi family 
and their children, who had a right to use this bench, to maintain it in 
a safe condition so that it would be safe for use by children. 

We will show you that on September 24 little Tommy Cioffi was 
with his little pal, Mike, at or near this bench, and his mother had just 

6 returned from the store and had brought him some candy and said 
that he could give Mike some candy. 

We will show you that upon her return she had met another neighbor 
who lived in this apartment development, Mrs. Goldstein; that Mrs. 


Goldstein came out to talk with her, as a good neighbor, and gave her 
I think a piece of pie for her child. And Mrs. Cioffi took the sack of 
candy out of a large bag of groceries and gave it to h6r son Tommy; 
that Tommy then with Mike went over to this bench, which the evidence 

i 

will show, and we will show you that Tommy got on the bench and that Mike 

and Tommy were eager to get into the candy bag to g^t their candy; and 

| 

in doing so Mike pushed on the back of the bench. Arid because the anchor 

i 

on the leg in question was not in, but was completely out, the bench 

i 

flopped back, little Tommy fell down on his buttocks iin a sitting position, 

i 

and at the same time Mike, who had pushed the bencfy back in trying to 
get at the candy, or while they were there together wjith this candy inci- 

i 

dent, the bench flopped down again. And as he was seated in his sitting 
position immediately in front of this leg, as the leg qame back down it 
gouged and cut a deep, heavy laceration into the fronf: of his forehead, 
from the root of his nose up over the forehead. 

The medical evidence will show you the length bf the scar, the per¬ 
manency of it, the blow to his head, and what was dope for him at the 
7 time. 

We will show you, as stated, that on this day the defendant owed a 
duty, and that it failed in its duty — 

j 

THE COURT. You have told us that already, Mr. Wood. 

I 

MR. WOOD. And it failed in its duty in these respects, that it 
allowed the metal bench in question to be allowed to jremain in a danger¬ 
ous condition, and that the bolts or other fixtures which held it firmly 
to the base upon which it rested had become loosened for a period of time. 

i 

We will show you further that these conditions were jwell known to the 

defendant; that they had been notified about the bolt being out, about its 

j 

being loose for months; that they had said something; would be done about 
it, and nothing was ever done about it. 

I 

We will show you that even after notice of this unsafe and dangerous 

i 

condition, particularly as it relates to children, that they nevertheless 

I 

failed to do anything whatsoever about it; that they maintained and had 

! 

control of the bench. 
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If we show you these facts to your entire satisfaction, we shall 
of course at the proper time expect a verdict at your hands for the in¬ 
jury this boy has sustained, pain and suffering, and the permanency of 
the scar, as you see it. You will be able to look at it and see it for 
yourselves and determine from the facts. And when those facts are 

8 given to you, as we say, at the appropriate time we will expect a ver¬ 
dict in a commensurate amount to fairly and reasonably compensate the 
boy for his injury. 

In addition the father has brought suit for any medical expenses in 
connection with this injury, and also any loss of services which may re¬ 
sult by reason of the boy being injured. And he therefore is the second 
plaintiff. 

We will proceed with the evidence and establish those facts as 
related, 

MR. CASEY. May we come to the bench, Your Honor? 

THE COURT. Yes indeed. 

(At the bench:) 

ON DEFENDANT’S MOTION FOR DIRECTED VERDICT 

MR. CASEY. At this time, if Your Honor please, I would like to 
make a motion for directed verdict on the opening statement of the plain¬ 
tiff. First I think he fails to state a cause of action, because he has es¬ 
tablished no negligence or no breach of duty to provide a bench which was 
safe for children to play on. Secondly, it is well known that the doctrine 
of attractive nuisance doesn’t apply. 

THE COURT: I do not think there is any claim of attractive nuisance 
here. I did not hear any reliance on the doctrine of attractive nuisance. 
And, of course, that doctrine has been very much limited in this juris¬ 
diction. 

MR. CASEY. And, thirdly, it is the law of Maryland, unlike that 

9 of the District of Columbia, that the contributory negligence of a 
parent is imputable to a child who is too young to be guilty of contribu¬ 
tory negligence itself. 

I would like to show Your Honor the case of Graham v. Western 
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Maryland Dairy. It was decided June 15, 1951 by the iCourt of Appeals 
of Maryland, and is reported at 81 Atlantic 2d 457. Not only is this a 
recent opinion on the point, but it contains abstracts bf all Maryland 
authorities on this subject. 

i 

THE COURT. Suppose you call my attention to the specific part 
of the opinion where that point is discussed. This is b long opinion. 

MR. CASEY. I would like to call Your Honor's attention to the top 

i 

of page 459. It is a brief summary of the principle. 

THE COURT. Do you recall the factual situation in this case? 

MR. CASEY. Yes, I do, Your Honor. 

i 

THE COURT. What is it, briefly? j 

MR. CASEY. This child was 3-1/2 years old. ! He was allowed by 
his mother to ride a bicycle in an alley, which his mother was shown to 
have knowledge the alley was used by motor trucks; and he was hit by a 
dairy truck. 

MR. WOOD. I don't think it has application to this case. They had 

i 

a right to be where they were, in the yard on a bench provided by the 
10 defendant. 

i 

i 

THE COURT. There are two points that Mr. (Jasey explained. 

One is that there was no negligence, and the second is that the mother 
was guilty of contributory negligence if she knew of the unsafe condition 
of the bench when allowing her child to play there. And of course in the 
District of Columbia the negligence of a parent is noi attributed to an in¬ 
fant. But Mr. Casey contends that in Maryland it is^ 

MR. WOOD. I say that that is not the law of fl/faryland, either. 

THE COURT. I will hear you. j 

MR. WOOD. Because it says that the negligence of a parent may 

bar the recovery of a parent for his losses by way of medical expenses, 

| 

and so forth — my associate has gone to get a case bn this point, too — 

! 

and that it is almost similar to the law of the District of Columbia. 

There is no contributory negligence shown in this opening statement 

! 

thus far, on the part of any parent. There is not a thing I said which would 

I 

indicate that the parents are contributorily negligent of anything. And 
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therefore it is not imputable in the parent’s case for his own injuries. 

It may, after you hear all the facts, have some effect on the re¬ 
covery for medical expenses and loss of services. Mr. Taggart has a 

11 case I would like to call Your Honor’s attention to. 

THE COURT. Very well.. 

MR. WOOD The Baltimore City Passenger Car Company v. 
McDonald, 43 Maryland 534. 

THE COURT. What is the year? 

MR. WOOD. That would be an early case. I don’t think the Court 
of Appeals has ever changed that ruling. 

THE COURT The Graham case cited by Mr. Casey is 1951. 

MR. TAGGART I think I have a note on that Graham case. In 
this case — and I think it is still the rule in Maryland, and of course I 
am primarily handling cases in Maryland, and that is why we have this 
situation here — and in Maryland I think this rule has been followed 
where there is a child of tender age. 

THE COURT, Not according to the Graham case. This is a later 
case. Mr. Casey, what are the grounds of your motion? On what do you 
base the contention that no negligence has been shown? 

MR. CASEY, There was no showing that this bench was unlike 
other benches and it was necessary to anchor this bench to support it to 
be used for the purposes for which a bench is ordinarily provided. It 
was not a gymnasium. 

12 Secondly, there was no showing there was a duty upon which a find¬ 
ing of negligence could be predicated to make this bench safe for the pur¬ 
pose for which it was used. 

THE COURT. It is the same thing. 

MR. CASEY. Fundamentally it is the same thing. 

THE COURT. What do you say? 

MR. WOOD. In my opening statement I said when these people moved 
in as tenants the defendant provided this bench which was safely anchored 
in cement, in a safe condition, and it was a thing incidental to the renting 
of the apartment. 
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! 

j 

I 


I 

That after they went there as tenants, it became loosened and it 

i 

remained loosened and was allowed to remain in that condition, and they 

i 

were negligent in not repairing it, having provided it in the manner which 
they did originally and it being their duty to maintain it in a safe condition. 
If it had been so maintained, this accident could not h£.ve happened. 

I 

Here is a case on Maryland law as it relates to children of tender 
years. It is not a bench case, of course. 

THE COURT. It does not have to be. j 

MR. WOOD. But an automobile. In that case 4- 

| 

THE COURT. Suppose you state the case for the record. 

MR. WOOD. That is the case of Ottenheimer V. Moeller, 126 
13 Atlantic at page 97. It is also reported in 146 Maryland 175. 

In that case the court laid down the — Your Honor can read it, to save 
time. 

I 

THE COURT. Yes, surely. 

MR. WOOD. I might point to this right here, to the rule as it 
relates to children in the State of Maryland. 

THE COURT. This was decided in 1924. I haje no doubt that a 
child four years old cannot be charged with contributory negligence. The 

i 

case you just cited would sustain that. But, irrespective of that, I would 
so hold. That is not the point here, however. The point here is whether 

i 

the contributory negligence of the parent is imputed io the child. 

i 

i 

Well, gentlemen, is there anything further either one of you wishes 
to say? 

MR. WOOD. I have some more cases on that.j 
THE COURT. On what point? 

I 

MR. WOOD. On the fact that this is not a contributory negligence 
of the parent. And there is nothing in my opening statement to show 

the parent is contributorily negligent here — and we are at the stage of the 

i 

opening statement. 

THE COURT. There is no doubt about the fact that in most juris- 

j 

dictions, and certainly it is so in the District of Columbia, contributory 
negligence of a parent is not imputable to a child. But the later authorities 


i 
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seem to be different in Maryland. 

14 Is there anything else that either one of you wishes to add? 

MR. TAGGART. I am surprised at the Graham case. 

MR. WOOD. I haven’t even read it. 

THE COURT. Very well, gentlemen. I am going to direct a ver¬ 
dict for the defendant. If you will go back to counsel table, I will give 
my reasons. 

(Counsel having returned to trial tables:) 

15 THE COURT. The Court will direct a verdict in favor of the de¬ 
fendant, on the opening statement, for two reasons: 

In the first place, it does not appear that the defendant was guilty 
of any negligence that was the cause of this accident. There is no duty 
on the part of a landlord to keep benches fastened to the ground. It is 
a well known fact that some benches are and some are not so fastened. 

In the second place, it appears, from the opening statement that 
it was well known for some time that the moorings of the bench were 
loose and that notice of that fact was given to the landlord. Under those 
circumstances the mother of the child was guilty of contributory negli¬ 
gence in permitting the child to play near the bench, if in fact the bench 
was dangerous. The Maryland law, unlike the law prevailing in some 
other jurisdictions, is that the contributory negligence of a parent in 
allowing an infant to be near a dangerous place is imputable to the infant 
and bars the infant from recovery. Graham v. Western Maryland Dairy 
Incorporated , 81 Atlantic 2d 457, decided only four years ago. 

For These reasons the Court will direct a verdict in favor of the 


defendant. 
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(i) 
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QUESTIONS PRESENTED 


I 

i 

I 

I 


1. Does the owner of an apartment development owe a duty to 
his tenants to maintain the metal benches on the development so that 

they are bolted on all four legs to anchor them to the ground? 

i 

i 

2. Did the District Court err, in directing a verdict for the 
defendant-appellee under Maryland law, which imputed to a minor of 
tender years the contributory negligence of his custodian, where it 

i 

was admitted that the minor appellee’s mother gave hijm a bag of 
candy and then stood by conversing with a neighbor while her child 
vied with another youngster for the contents of the ba^ of candy, as he 
sat on a bench which the appellants allege had been defective for over 
a year? 

i 

I 

l 

j 

i 

j 

i 

i 

i 


I 


| 

I 
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COUNTERSTATEMENT OF THE CASE ! 

j 

This is a suit by a minor by his father, for personal injuries 

i 

I 

and by the father, individually, for loss of his son T s Services and 
thirteen dollars ($13. 00) in medical expenses against I the owner of the 

i 

apartment development, in Maryland, in which they l|ved. 

j 

At the close of the plaintiffs' opening statement in the District 

! 

Court, a verdict for the defendant was directed (J. A.j 16) and plaintiffs' 


i 


2 


motion for a new trial was denied. (J. A. 7). Plaintiffs then noted this 
appeal. (J.A. 7). 

Plaintiffs 1 opening statement related an unfortunate happening, 
from which the Court below was unable to perceive a breach of a legal 
duty. (J.A. 16). 

It seems that in a court yard in defendant’s apartment development 
there was a metal bench opposite the entrance to the building next to 
the plaintiffs’ address (J.A. 9, 10, 11). On the date of plaintiffs’ 
accident, the minor’s mother returned from a shopping trip and gave 
her four-year old son a sack of candy to share with another youngster, 
who was identified as Mike. (J.A. 10, 11). Mike and Tommy were at 
or near the bench at the time the candy was given to them and as 
Mrs. Cioffi spoke with a neighbor, Mrs. Goldstein, the boys went to 
the bench. (J.A. 10, 11). Tommy climbed onto the bench, but Mike, 
in his eagerness to obtain his candy, pushed on the back of the bench. 

(J. A. 11). This tipped the bench and Tommy fell to a sitting position. 
(J.A. 11). Mike, apparently, then removed his pressure from the back 
of the bench as it ’’flopped down again, ” and cut Tommy’s forehead. 

(J.A. 11). 

The opening statement for the plaintiffs alleged that they had 
become tenants in defendant’s development twenty months before the 
accident and that at that time the heavy metal bench was bolted to 
concrete, (J. A. 9, 10), but that the bolts in the front legs had become 
loose a year or more before the accident and that one of the bolts had 
come off five to six months prior to the accident. (J. A. 9, 10). 
Plaintiffs alleged that the defendant had knowledge of these facts. 

(J.A. 11). 

Defendant’s motion for a directed verdict at the close of this 
statement was predicated on two grounds. Initially, the opening state¬ 
ment had negated the existence of a duty to the plaintiffs that had been 
breached by the defendant. (J. A. 12, 14). A heavy metal bench tipped 
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back when pushed by a youngster who was ’’eager to get into the candy 

i 

bag” and had tipped back again while he ’’was still tryihg to get at the 
candy.” (J.A. 10, 11) (Appellant’s Brief 2, 3). The Court granted 
the motion on this ground, holding that while a landlord was at liberty 

l 

to fasten his benches or permanently fix them, he waS under no duty 

i 

so to do. (J.A. 16). j 

"THE COURT » * * 

i 

”In the first place, it does not appear that the 
defendant was guilty of any negligence that was 
the cause of this accident. There is no duty on 
the part of a landlord to keep benches fastened 
to the ground. It is a well known fact that some 
benches are and some are not so fastened). ” 

I 

Defendant’s motion was predicated and granted bn a second ground. 

I 

Putting aside the question of defendant’s negligence, under the law of 

l 

Maryland, the negligence of the mother, who stood by conversing, while 

j 

her four-year old son vied with another boy to get intb a sack of candy 

! 

on a bench, was imputable to the child. (J.A. 12, l4, 16). 

I 

| 

SUMMARY OF ARGUMENT j 

i 

I 

I 

I 

I 

! 

Appellants are not entitled to prevail on this appeal simply because 

j 

the inadequacy of their case was patent in their opening statement. The 

i 

procedure of directing a verdict upon the close of an ‘opening statement 

j 

that discloses the absence of a cause of action has beep consistently ap¬ 
proved by this and other federal courts. The appeal j then, is ex- 

clusively concerned with the propriety of the application of this disposi- 

i 

tion in this case and it is not concerned, as appellants would divert it, 

I 

with the propriety of the direction of verdicts on opening statement, 


In order to prevail appellants must demonstrate the substantive 
sufficiency of their opening statement when accorded every favorable 


! 

i 

i 

I 
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inference. Failing in this, they should not successfully seek reversal 
on the argument that irrespective of this failure, the judgment against 
them is erroneous because of the repugnance of the District Court f s 
decision to the right to trial by jury, as they conceive it. 

n 

Appellants’ opening statement attributed their injuries to a 
happening that the appellee was under no duty to prevent. The bench 
in question was well suited for its invited use. It did not fail when 
the minor plaintiff climbed upon it and took his seat. It merely tipped 
back when the second child pushed it, as one would expect in the case 
of conventional benches, chairs and seats. No duty is imposed upon 
the owners of land to bolt to anchors all four legs of their benches to 
the surface on which the benches rest. They need only to be main¬ 
tained in a reasonably safe condition for the invited use and they need 
not be appropriate for use as gymnasiums or as sites of youthful tussles. 

Since appellants’ opening statement asserts this one cause and 
since this cause does not constitute a breach of a duty owed by the 
appellee to the appellants, the opening statement warranted the direction 
of a verdict for appellee- 


m 

Under Maryland law the negligence of a custodian of a minor, 
too young to appreciate danger in a situation in which he is injured, is 

i 

imputed to the minor and defeats his cause of action for negligence. 

In the instant action, had the bench been in a dangerous condition, 
this fact was or should have been known to the minor appellant’s mother 
and further the obvious danger to the infant of tender years in tussling 
for the contents of a bag of candy while on a bench is chargeable to 
any adult of ordinary capacity. 


I 


5 j 

The neglect of the mother of the minor appellant in permitting 

her child to encounter the factors which produced his injury, in her 

i 

presence, warranted the holding of the District Court ithat she was 
negligent as a matter of law. 

j 

i 

ARGUMENT 

i 

I 

I. 

I 

THE DIRECTION OF A VERDICT ON PLAINTIFFS' 
OPENING STATEMENT IN A PROPER CASE IS 
NOT ONLY CONSTITUTIONAL BUT IT IS A COM¬ 
MENDABLE PROCEDURE. 

I 

I 

I 

I 

I 

I 

I 

I 

Inherent in appellants’ preoccupation in their bifief with con¬ 
cern for the full recognition of the prerequisites for the direction 
of a verdict on opening statement and their attack on the constitu¬ 
tionality of this well established procedure, is a concession of their in¬ 
ability to support the substantive sufficiency of their case. 

i 

However well founded is their proposition that they be accorded 
every favorable inference from their opening statement, they may 
prevail only upon a demonstration of the substantive merit of their 
cause* j 

i 

Having failed so to do, the Trial Court’s disposal of the action 
was not only in order, but was well calculated to serve the ends of 
the administration of justice. There is no benefit to ibe derived from 
lengthy proof that a bench will tip back if pushed sufficiently hard, if 
it is not anchored to the ground. Appellee in making its motion 
conceded for that purpose that it would. However proof of that fact 
is insignificant in the absence of a duty to anchor the| bench. 
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Appellants should derive little encouragement from the fact 
that the inadequacy of their case was perceived on opening state¬ 
ment. Their contention that any shortcomings in the statement were 
due to their design to employ this statement simply to acquaint the 
Court and jury with the case is untenable. The statement cate¬ 
gorically attributed the injury to the fact that the bolts on the 
bench’s front legs were loose so that the bench tipped back under 
pressure from a youngster and the cause of the loose bolts was ex¬ 
plained at length to be the failure of appellee to remedy the effects 
of a flood that occurred over a year prior to the accident. 

In view of the absence of a cause of action against the appellee, 
the Trial Court’s disposition was a proper exercise of its juris¬ 
diction. Os cany an v. Winchester Arms Co. , 103 U.S. 261 (1881); 
Best v. District of Columbia , 291 U. S. 411 (1934); Boland v. Love , 
95 U. S. App. D.C. 337 (1955). 

’’The exercise of this power in a proper 
case is not only not objectionable, but 
is convenient in saving time and expense 
by shortening trials. ” Best v. District 
of Columbia, supra ; Boland v. Love, 
supra. 


7 


APPELLANTS’ OPENING STATEMENT ALLEGING THAT 
APPELLEE’S BENCH WAS MAINTAINED IN A CONDITION 
THAT PERMITTED IT TO TIP BACK IF PUSHED, FAILED 
TO STATE A CAUSE OF ACTION FOR NEGLIGENCE 
AGAINST APPELLEE. | 

Appellants’ opening statement attributed the accident to a cause 
that the appellee had no duty to prevent. The bench ih question tipped 

i 

back, but did not fall, when Mike pushed it and it resigned its upright 
position when the pressure was released. This account indicated nothing 
other than the expected happening when the back of a conventional bench, 

i 

chair or seat is pushed with insufficient force to tip it over. There is 

i 

no duty to bolt benches, chairs and seats to the surface on which they 
rest. They usually are not so bolted in the absence of a desire of their 

i 

owner to either safeguard against theft or maintain thbir alignment. As 

i 

j 

the District Court said in its statement to the jury in directing the ver¬ 
dict: 

i 

”In the first place, it does not appear that the de¬ 
fendant was guilty of any negligence that was the 
cause of this accident. There is no duty oii the 
part of a landlord to keep benches fastened:to the 
ground. It is a well known fact that some benches 
are and some are not so fastened. ” 

i 

No contention is made that the bench was unfit for the purpose of 
tenants, who wished to sit on it. The minor appellant fell only when his 

i 

companion pushed its back in his eagerness to acquire some of the candy. 

! 

This heavy metal bench was, it appears, entirely fit for the purpose for 

i 

which it was provided. The accident occurred only vfhen it became the 
site of a playful tussle for candy. If the owner of premises has a duty 

i 

to provide benches, chairs and seats that cannot be tipped by children at 
play, then the violation of this duty is present in virtually every home, 
public building, place of business and amusement establishment in this 

i 

country. 


i 

i 


i 

! 
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While almost any object or appurtenance provided by a landlord 
and maintained by him for the common use of his tenants, may be per¬ 
verted to an injurious unintended use, his duty is solely to maintain it 
in a safe condition for the invited use. This principle has been applied 
through the years to a variety of analogous situations. One group of 
cases concerns the employment by tenants of fire escapes for purposes 
other than escaping from fires. Landers v. Brooks, 258 Mass. 1, 154 
N.E. 265 (1926); Roessler v. O’Brien, 119 Colo. 222, 201 P. 2d 901 
(1949); Gillard v. Hoffman, 103 Kan. 572, 175 Pac. 395 (1918); Central 
National Bank and Trust Co. v. Lederer Straus & Co ., 236 Iowa 16, 
17N.W. 817 (1945); Robinson v. Leighton, 122 Me. 309, 119 AU. 809 
(1923); McAlpin v. Powell , 70 N.Y. 126, 26 Am. Rep. 555 (1877); Vega 
v. Lange , 248 App. Div. 521, 290 N.Y.S. 736 (1936); Mayer v. Laux , 

18 Misc. 671, 43 N. Y.S. 743 (1896); Brandstein v. B and East Eleventh 
St. Corp ., 152 Misc. 442, 273 N.Y.S. 777 (1934); Saraceni v. Mt. Ver ¬ 
non Trust Co ., 246 App. Div. 612, 282 N.Y.S. 862; June v. Lichtenstein, 
253 App. Div. 766, 300 N.Y.S. 1204 (1937); and Vondenberger v. Schaaf, 
13 Ohio App. 285 (1920). 

Another large group of cases arise from the misappropriation by 
tenants of skylights and other portions of roofs. Berlin v. Wall, 122 Va. 
425, 95 S.E. 394, (1918); Miller v. Woodhead, 104 N.Y. 471, 11 N.E. 

57 (1887); Palin v. Worcester Consol. Street R. Co. , 188 Mass. 344, 

74 N.E. 597 (1905); Mospens v. Konz , 32 Ky. L. Rep. 80, 105 S.W. 

381 (1907); Prickett v. Pardridge , 189 ICC App. 307 (1914); Eisenhauer 
v. Ceppi , 238 Mass. 458, 131 N.E. 184 (1921); and Dickey v. Davis, 

217 Mass. 25, 104 N.E. 567 (1913). 

In Gavin v. O’Connor, 99 N. J. L. 162, 122 Atl. 842 (1923); a seven 
or eight year old son of a tenant was killed in the back yard of a two- 
family house, owned by the defendant-landlord, by the fall of a clothes 
pole. The clothes pole had been erected and maintained to support 
clotheslines, but had been allowed to decay near the ground. At the 
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* 
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i 

i 

i 

i 

i 

time of the accident there were no clothes hung on the! clothesline and 

i 

i 

a playmate of the deceased was swaying on the line. The pole fell and hit 

the deceased. A non-suit was affirmed by the New Jersey Court of Er- 

I 

rors and Appeals. That court said: 

’’Obviously, a clothes pole is not erected ih the back¬ 
yard of a tenement, and clotheslines extended thereto, 
for boys to swing on. If one of these boys had been 
sliding down the bannister rail of the front stairs and 
it had broken with his weight, or if he had climbed 
to the top of the pole and it had fallen with |him, we 
venture to say that no court would hold that there was 
any duty of the owner to provide a stair ra^l that would 
hold a sliding boy, or a clothes pole that would be ap¬ 
propriate and adequate for him to climb. If the boys 
were invited to use the yard, and the pole had broken 
under the strain of a normal amount of clothes on the 
lines, a different case would be presentedj but we are 
unable to see in this case anything beyond a use of the 
pole for a purpose never contemplated by the defen¬ 
dant, and as to which use he was under no!duty of 
care. j 

”Nor was any duty raised by reason of the'tender age 
of deceased.” I 


In Price v. Pocahontas Fuel Co. , (4th Cir. 1931) 49 F. 2d 39; the 
defendant-landlord had moved an outhouse on leased'premises and in re¬ 
locating it, had failed to attach it to its foundation. When the outhouse 
fell on the tenant’s wife while she was hanging laundiry on a clothesline 

I 

strung from the outhouse, she brought a suit in which a directed verdict 

i 

was entered at the close of her case. The Fourth Circuit said: 

’’There have been a large number of decisions on the 
question of the liability of a landlord to the tenant, 
or the members of his family, for injuries due to 
defects in the premises, or buildings located thereon. 

A careful study of these decisions leads u!s to the con¬ 
clusion that the landlord is not liable whete the build¬ 
ings or appurtenances to the buildings ar^ used by the 
tenants or the members of his family for purposes 
other than that for which they were constructed. ” 
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Appellee enjoys a stronger position than the landlord whose fire 
escape, clothes pole or outhouse would have been dangerous if employed 
for the purpose intended, but who is held blameless to tenants on the 
ground that the danger achieved fruition during an unintended use. 
Appellee need not argue that despite a defect, it is not liable to ap¬ 
pellants as the bench was not being employed for the intended purpose 
at the time of the injury. The bench was entirely fit for use as a con¬ 
ventional bench. Like most benches it could be tipped back if force 
was applied and by so doing a person sitting in it could be pitched to 
the ground. 

Appellee has found no authority for appellants’ proposition that it 
is negligence to maintain a metal bench unless it is bolted to the ground 
to prevent it from tipping in the event it is pushed by children at play, 
and no authority of this character is offered by appellants. 

Essentially appellants’ argument is to the effect that it is not enough 
for a landlord to provide and maintain a bench that is fit for tenants to 
sit on. He must also provide a bench that cannot be tipped back by a 
third person, who might push it, while a tenant is sitting on it. It is 
therefore, not surprising that their proposition stands without support. 
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! 

APPELLANTS’ OPENING STATEMENT DEMONSTRATED 
THE CONTRIBUTORY NEGLIGENCE OF THE MINOR 
APPELLANT’S MOTHER AS A MATTER OF LjAW AND 
UNDER THE CONTROLLING MARYLAND LAW, THIS 
NEGLIGENCE IS IMPUTABLE TO THE MINOf* TO BAR 
HIS ACTION. 

i 

The District Court predicated its directed verdict on a second 
ground. It held under the authority of the Maryland decisions that the 

contributory negligence of the minor appellant’s mother was imputable 

i 

to him. 

i 

i 

i 

This proposition of law is clearly in accord with the substantive 
law of Maryland which is controlling here. The mo^t recent expression 

of this principle that if the child be so young as not to be able to take care 

| 

of itself, then parental neglect, resulting in injury, |may be imputed to 

i 

j 

the child, is the opinion of the Court of Appeals of Maryland in Graham 
v. Western Maryland Dairy, Inc., Md., 81 A 2d 457 (1951). In that case 

I 

the mother of a three-year, three-month old boy permitted him to ride 

i 

a tricycle in an alley, unattended. The child was hit in this alley by a 
truck and the trial court permitted the jury to consider the question of 
the mother’s contributory negligence. This instruction was affirmed 

on appeal. The court relied upon an established line of Maryland cases. 

! 

In Cumberland v. Lottig, 95 Md. 42, 51 A. 841 (1902); a mother 
brought her six year old son to the roof of their apartment house to look 
in on an adjoining theater. She thereby brought hint within reach of an 
electric wire, which he touched and was severely bikrned. The court 

i 

! 

held that she was guilty of contributory negligence as a matter of law 

! 

and that her negligence was to be imputed to her so^i. 

i 

’’The evidence of the infant plaintiff’s mother show¬ 
ing, as we have said, that she recklessly! and care¬ 
lessly took him into a place of danger, there can be 
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no recovery; because, if he was too young to know 
of the dangerous character of the wire, his mother’s 
negligence must be imputed to him. ” 

In Caroline County Com’rs. v. Beulah , ’53 Md. 221, 138 A. 25 
(1927), a child was injured while riding in his father’s automobile. The 
court said: 

’’The principle to be applied * * * is that if the cus¬ 
todian is guilty of a failure to exercise ordinary 
care which contributes to bring about the child’s in¬ 
jury, that lack of care prevents recovery on the 
child’s behalf. ” 

To this same effect are the opinions of the Court of Appeals of 
Maryland in York Ice Machinery Corp . v. Sachs , 167 Md. 113, 173 A. 

240 (1934); and United Railways & Elec. Co. v. Carneal , 110 Md. 211, 

72 A. 771 (1909). 

| 

Appellants’ argument on appeal urges that the District Court erred 
in finding the mother guilty of contributory negligence, as the defense 
was not pleaded and the opening statement did not allege that she had knowl¬ 
edge of the fact that the bolt on the bottom of one of the legs was out. 

The first of these positions is disposed of by reference to defen¬ 
dant’s answer to the complaint, wherein the negligence and contributory 
negligence of the minor plaintiff is asserted in the Second Defense. 

(J.A. 4) 

l 

The assertion of the second position is indeed surprising not only 
since the opening statement alleges a patent defect that existed next door 
to the appellants almost from the date of their tenancy, but most prom¬ 
inently because appellants must realize that reversal on this ground would 
be idle in view of the repeated assertions of the mother, during her 
deposition, of her intimate knowledge of the condition of the bench in 
question during the period described in the opening statement. It must 
be assumed that the Trial Court had read this deposition and accurately 
anticipated the mother’s testimony on this score. 
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i 
i 

i 

i 
I 

i 

! 

i 

j 

Since the opening statement was devoid of any allegation from 
which a breached duty on the part of the appellee could fairly be in¬ 
ferred, it was not necessary for the Court below to reach the issue 
of the mother’s contributory negligence. However, if the opening 
statement had not been inadequate as to the negligence of the appellee, 
a directed verdict at its close would never-the-less have been proper 
as it demonstrated that the mother was negligent in permitting her four 
old child in her presence to vie with another youngster for the contents 

of a bag of candy while he was sitting on a bench, regardless of the condi- 

! 

tion of that bench. 

i 

j 

CONCLUSION ! 

| 

Appellants’ opening statement simply charged Appellee with pro¬ 
viding a bench that could be tipped back if pushed. Since this allegation 
would not support an inference of negligence and since in any event the 
negligence of the minor appellant’s mother in standing by while her 
infant son encountered danger would bar appellants’ jclaim, the District 
Court properly directed a verdict at the close of appellants’ opening 

i 

statement. 

i 

i 

Respectfully submitted, 

| 
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